
Stirling Law Chambers 
220 Stirling Highway 
Claremont WA 6010 
Tel  (08) 9383 3133 
Fax (08) 9383 4935  
Email: mcleods@mcleods.com.au 

Our Ref 

Your Ref 

 

 
Liability limited by a scheme approved under Professional Standards Legislation  

3392_49418_002.docx  

 

CS:JH:CRAN:49418 

 

 

 

 

8 June 2022 

 

 

Ms L Gray 

Chief Executive Officer 

Shire of Cranbrook 

PO Box 21  

Cranbrook  WA  6321 

 

 

By email: linda.gray@cranbrook.wa.gov.au 

 

 

 

Dear Ms Gray 

 

Historic planning approvals for plantations       

 

I refer to your letter of 24 May 2022 which seeks advice on a number of questions with respect 

to historic planning approvals granted by the Shire for the use of rural land for plantations.  

 

Background 

 

I understand the essential background facts to be: 

 

(a) Historically the Shire has granted various development approvals for the land use 

‘plantation’. The majority of the approvals have related to the growing of timber for 

harvest, however some have included plantations for carbon sequestration;  

 

(b) Some of the properties previously approved for plantation use have been converted 

back to more traditional extensive agriculture uses. The Council is concerned about 

the number and extent of approvals granted for plantations, and the possibility that 

extensive agriculture uses may cease and revert to plantation uses in the future in 

reliance on the approvals previously granted.  

 

(c) The Shire is developing a local planning policy with respect to plantations, and ideally 

would like to extinguish pre-existing planning approvals through that policy (among 

other things).   
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The nature of a development approval  

 

Your letter indicates that the Shire’s planning consultant has advised the Shire that 

development approvals run with the land, and that existing approvals cannot be extinguished 

or overridden by a local planning policy. Ms Bushby is correct on both of those counts. 

 

A development approval has an enduring function and, other than in the rarest of examples, a 

development approval is not personal to a particular landowner, but rather it is regarded as a 

right which attaches to the land.1 

 

Absent an express legislative power, a development approval once granted cannot be revoked 

or varied.2 A local planning policy is not a legislative instrument, and it cannot be used to 

cancel or revoke a development approval. 

 

I turn now to the specific questions upon which the Shire has sought advice.  

 

‘Can an owner cease an extensive agriculture use and recommence a plantation where 

there was a previous planning approval, as long as it is in accordance with that approval 

and the conditions imposed?’ 

 

As mentioned above, a development approval has an enduring function, and the benefit of the 

approval runs with the land.  

 

Another characteristic of a development approval is that it cannot be abandoned through the 

cessation of the approved use. 3  Relatively recently the State Administrative Tribunal 

reviewed the authorities concerning the abandonment of a planning permission, and 

confirmed that so long as a development approval remains lawful and in effect, there is a 

continuing right to carry out the approved development. Use rights that derive from planning 

approvals do not need to rely on demonstrating the intent or continuity of use, because the 

right to undertake the development lies in the approval, and not on the basis that use is 

continuing.4 

 

It follows that notwithstanding the use of land for a plantation has ceased, the development 

approval has not been abandoned and the landowner is entitled to rely on it.  

 

The situation is less clear in a case where another use has been commenced since the cessation 

of the approved plantation use. I address that in the answer to the next question.  

 

 

 

 
1 See House of Peace Pty Ltd v Bankstown City Council (2000) 48 NSWLR 498 [37]; Low & Anor v Swan 

Cove Holdings Pty Ltd & Anor [2003] WASCA 115 [182].  
2 There is a power in clause 77 of the deemed provisions for a landowner to apply to cancel or vary a development 

approval. It is not open to a local government to do so of its own initiative.  
3 Contrast with non-conforming use rights, which are lost if the use ceases.  
4 Warr and Town of Cambridge [2020] WASAT 126 at [116] – [121].  
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‘If the plantation use has ceased for a long time period and the land is now used for 

extensive agriculture, can the Shire require a new planning application for any 

plantation, even where a previous approval for a plantation may exist? The plantation 

would have commenced, been grown and then harvested. There are also cases where 

new owners have purchased lots with plantations and removed the plantations so the 

land can be farmed again. The Shire wants to protect land that has been converted back 

to farming.’  

 

The starting point is the requirement to obtain development approval, which is found in the 

deemed provisions.5 

 

Pursuant to clause 60 of the deemed provisions, a person must not:  

 

‘commence or carry out any works on, or use, land in the Scheme area unless –  

 

(a) the person has obtained the development approval of the local government 

under Part 8; or 

 

(b) development approval is not required for the development under clause 61.’ 

 

Clause 60 requires development approval for land use (and works) to be obtained before use 

(or works) commences. However, it does not expressly require development approval to be 

obtained every time there is a change of use. Nothing in the Planning and Development Act 

or the deemed provisions has the effect of cancelling the previous approval where the 

approved use is superseded by another use.  

 

As mentioned above, the case law accepted in Australia confirms that a development approval 

cannot be abandoned. That accepted principle, combined with the fact that the deemed 

provisions do not expressly require a new approval to recommence an approved use following 

on from an intervening use, point to it being possible to recommence a plantation use in 

accordance with a previous development approval notwithstanding an extensive agriculture 

use has intervened.  

 

However, there is a decision of the English Court of Appeal which suggests a qualification to 

the established principles concerning the inability to abandon an approved use.6  In that case 

the issue was whether planning permission for a fish and chip shop could be resumed when, 

in the meantime, planning permission for an antique shop in the same premises had been 

granted and implemented. While acknowledging that the existing authorities meant that the 

first permission could not be abandoned, the Court held that it was fully implemented or spent 

and that fresh planning permission was needed if it were to be resumed. The Court  

acknowledged that the decision made a “significant qualification” to the principles otherwise 

accepted regarding abandonment. The distinction between abandonment and a case where 

planning permission is implemented or spent is hard to discern.  

 

 
5 Contained in Schedule 2 of the Planning and Development (Local Planning Schemes) Regulations.  
6 Cynon  Valley Borough Council v Secretary of State for Wales (1986) 85 LGR 36. 
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As far as I can see, no Australian case has had to directly address the English decision 

mentioned, because no substantially identical facts have arisen for consideration. However, 

in both Australia and New Zealand, some doubt has been expressed about the correctness of 

the decision.7   

 

The result is that there is no clearly correct answer to the question posed by the Shire, because 

it is not directly addressed by the planning legislation or Australian case law.  

 

The legal uncertainty means that it is reasonably arguable that the Council can require a fresh 

development approval to be obtained for a plantation use in a case where an intervening 

extensive agriculture use has been approved and implemented. However, if the Council was 

to adopt that approach and faced a legal challenge, in my opinion it is more likely than not 

that a Court or Tribunal would find that a fresh approval is not required.  

 

It is also important to appreciate that the English authority which supports the argument that 

a planning permission can become ‘spent’ relies on there being a different later approval both 

granted and implemented. As agriculture – extensive is a permitted use in the Rural zone, 

generally the commencement of that use will not require the grant of a development approval. 

That fact is likely to mean that there will be limited opportunities for the Council to assert that 

a fresh plantation approval is needed.       

 

There is one further proviso to the above, which is that the previous approval must remain in 

effect. Generally speaking, once a development has been substantially commenced within a 

2-year period8 the approval will be activated and will remain in effect. However, it is also 

possible for the approval itself to expressly limit the term of its operation – usually by way of 

a condition. In very rare cases, it may be necessarily implied in an approval that it has a limited 

term only, even if that is not stated in a condition. I suspect that it is unlikely that any of the 

previous plantation approvals were expressly or impliedly approved for a limited term, but it 

is impossible to be certain without reviewing the approvals themselves.     

 

If the Council can require a new planning application to be lodged, is there a period 

where the extensive agricultural use has to have operated (eg, 6 months, 12 months)?  

 

The period for which a new extensive agriculture use has been in operation is not directly 

relevant, as an approved plantation use approval cannot be abandoned. It is the existence of 

an intervening approval (and the implementation of that approval) for extensive agriculture 

which is the critical factor.  

 

 

 

 

 
7 See Park Street Properties Pty Ltd v South Melbourne City Council [1990] VR 545; (1989) 69 LGRA 231; 

Auburn Council v Nehme [1999] NSWCA 383; (1999) 106 LGERA 19; Springs Promotions Limited and 

Auckland City Council CIV 2005-485-85 [2005] NZHC 104; [2006] 1 NZLR 846; (2005) 12 ELRNZ 130; 

[2006] NZRMA 101 (7 October 2005) 
8 Or another period stipulated in the approval.    
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Summary of advice  

 

As I have attempted to explain above:   

 

(a) a development approval runs with the land and cannot be abandoned;   

 

(b) the deemed provisions do not expressly require a fresh development approval to return 

to a previously approved use in cases where there has been an intervening land use; 

 

(c) it is reasonably arguable that the Council can require a fresh development approval to 

be obtained for a plantation use in a case where an intervening extensive agriculture 

use has been approved and implemented, because the legal position on that point is 

uncertain. However, if the Council was to adopt that approach and faced a legal 

challenge, in my opinion it is more likely than not that a Court or Tribunal would find 

that a fresh approval is not required; 

 

(d) the period for which a new extensive agriculture use has been in operation is not 

directly relevant, as an approved plantation use approval cannot be abandoned;  

 

(e) as an extensive agriculture use will generally not require development approval in the 

Rural zone, it is likely to mean that there will be limited opportunities for the Council 

to assert that a fresh plantation approval is needed; and  

 

(f) it is possible, but unlikely, that the previous plantation approvals were expressly or 

impliedly approved for a limited term,.   

 

I trust that the above advice is satisfactory for present purposes, but if any further advice or 

explanation of this advice is required, please let me know. 

 

Yours sincerely 

 
Craig Slarke 

Partner 

  
Contact:  Craig Slarke  

Direct line:   08 9424 6235 

Email:  cslarke@mcleods.com.au 
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